JOSEPH R. BENFANTE
ATTORMNEY &1 FAW
25 BROAIDIDWAY, SULLE 2700
NMNITW YORK, N7Y. 163007

JOSEFH B BENTANTE TELEPHGONE: (212) R@e7-1701

JOSEFPH DIBENEDEIT FaX: {212] 406-0a00

July 21, 2005

Honorablc Raymond J. Dearie
Uniled SlLalesg District Judge
Bastern District of New York
225 Cadrman FPlaza East
Brooklyn, New York 1X201

Re: United States v. Donald Deland, et. al.
Docket Number 03 Cr. 328 (RJD)

Dear Judge Dearic:

Please accept this letter memorandum submittecd on bchalf of
our aliert, Doma:d Deland, who 1z scheduled Lo be sentenced by
Your llonor on Friday, August 5, 2005, at 10:00 A.M.

I. INTRODUCTION

For reasons more specifically addressed herein, 1L 15
respectfully requested that Your Honor sentence Donald Deland to
a “non-guidelines” sentence of 366 days imprisonment, Lo run
concurrenl Lo his sentence in 'l'exas, after reviewing the factors
criumcrated in 18 0.S5.C. §3553(a).

A, Plea Agreement

on Qcteober 1, 2003, pursuanl to a sligned plea agreement,
Donald Dcland cntered a plea of guilty before Your Homor fo
Count Cne of Lhe above-captloned indictment. A copy of the plea
agreement 1s anncxced hcrcto as “Exhibit A.” The plea agreement
states that Donald Deland has an Adjusted Offense Level of 21
and a Criminal History Category of I, which carries a range of
imprisonment of 37 to 46 months. See Plea Agresment, pg. 2. The
vlea agreement calculates the Adjusted Offense Level as fcllows:
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Base Offense Tevel: (ZBLHL.3(a)) o

Manufacture/Importation of
Infringed Ttems: (2BY.3(b) (2)) +2

Infringement Amount

{More than 51 Million (2B1.1(b) (1} {J)) +16
Acceptance of Responsibility: (3EL.1 (b)) -3
Global Dispostition (DE2.0) -2
Adjusted Offense Level: 21

See 1d.

Most importantly, the plea agreement recognized that the
issue of valuation was still unresolved, in spite of the plea
agreement. It states, At the request of defense counsel, the
government has agreed before sentencing toe hear from defense
counsel as to the defendant’s view of the correct Guidelines

calculation.” See 1d. at 3.

B. Presentence Investigation Report

The Presentence Investigation Report ("PSI Reporl”™)
prepared by the 1.5, Department of Probation 1s in accordancc
with the signed plea agreement, with the excepllon of: a Lwo
level reduction for giobal plea efforts; a two point enhancemcnt
for conscious or reckless risk of bodily harm;  and  Lhe
intringement amount.

For reasons more specifically addressed below, it 15
respectfully reguested that the above-listed c¢nhancements for
conscious or reckless risk of bodily harm and the infringement
amount not be included when determining an appropriate sentence
for Lhe delendanl, Donald Deland.

1. A Two-Level Reduction For Global Plea Efforts Is
Proper.

In accordance with the “Taw of the Casc,” as cstablished by
Your Honor at the sentencing of co-defendants Simon Moshel and
Michael Moghel, 1L is respectfully requested that Your Honor
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lize Lhe Lwo level reduction agreed upon by the Government
and defense counsel for global plca dispesition.

2. The Government Concedes That h Two-Level
Enhancemant For Reckless Risk Of Bodily Injury Is
Not Appropriate.

The Government’s submission dated March 10, 20Gh, which is
attached hereto as “Exhibit B,” clearly slales, “In addition,
contrary to the PSR, since the government has no evidence that
the specific counterfeit cigarettes in this case contained
arsenic, contrary to the PSR, the government does not assign a 2
level increase for reckless risk of bodily injury, per U.S.5.6G.
§2B5.3(b) (4) . "

Therefore, in accordance with the “Law of the Case,” as
established by Your Honor at the sentencing of co-defendant’s
Simon Moshel and Michael Moshel, which will bhe more fully
discusscd below, and thc Government’s inability to prove that
the cigarettes contained arsenic, 1L 1s respecllully requesled
that the two-point enhancement for reckless risk of bodily
injury not be included when delermining  Donald Deland’s
sentence.

ITI. DONALD DELAND’S PERSONAL BACKGROUND

Nonald Deland 1s currently forty-four (44) yearszs of age,
born on February 17, 1%61, in Dunkirk, MNew York, to Cameron and
Rose Deland. See PST Report, pg. 15, 957. NDonald Deland has five
living siblings: Kathy Buckley, 416, who 1s married with three
children and resides in Fredonia, New Yaork; James Deland, 45,
who resides in Brockton, WNew York, works as a mechanic and is
singie with no children; Janet Worth, 41, who 13 married with
three children, works as a massage therapist and resides in
Richardson, Texas; Kenneth Deland, 38, who 1s married with two
children, manages a restaurant and resides 1in Tonawanda, Now
York; and  Julie McFariand, 37, who 13 divorced wilh tLwo
children, owns an animal boarding ccntcecr and resides in
Fredonlia, New York. See PSI Report, pg. 16, 958. Donald Deland
also had a brothcr Thomas, who in 1973 dicd as a result of an
adlomobile accident at the age of 10. See 1d.
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Donald Deland has threce children: Morgan Lowry, 11, who
rcsides with his ex-wife, an enrclled member of Lhe Seneca
Indian Nation; and Cameron (6} and Payton (5} Deland, born as a
result of a romantic relationship with his fiancée, Vanessa
smith. Cameron and Payton live with Donald Deland and Vanessa
Smith.

A Donald Deland Acts As A Foster Parent.

Donald Deland and his flancee Vanessa Smith are also the
foster parents of Danielle Smith, who 15 seven years old.
Danielle Smith 1s Lhe daughter of Vanessa Smith’s sister, Brandy
Ssmith. Danielle has bcen raiscd by Donald and his fiancée since
she was two years old. Danielle’s mother DBrandy Smith has not
visited with Daniclle in approximately three years. Donald and
hig flancée perform all parental duties for Danielle. See P31
Report at pg. 18, 9de7.

B. Donald Deland Was A Former All-American Football
Player At The University Of California And
Subsequently Played Professional Football With Various
NFL Teams, Including The Buffaloc Bills And Dallas

Cowboys.

In 1879, Conald Deland allended the University of
California on a foctball scholarship. See PST Report at pg.lé-
17, 960 & pg.2l, 981. While at the University of California, he
received the distinguished honor of All-American. As a result of
his exceplional feootball skills, Donald Deland was invited to
various NFL camps. Peonald Deland played for wvarious teams at the
professional  level, including the Buffaleo Bills and ballas
Cowboys.

C. Donald Deland Was A Cadet At The California State
Police Department.

While attending the University of California, Donald Dcland
was employed by Lhe California State Police Department as a
cadct. Donald Dcland worked in this capacity until he beagan
tryouts for various NFL tfeams. See ESI Reporl al pg.z4, 993.
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III. THE “LAW OF THE CASE,” ESTABLISHED BY YOUR HONOR AT THE
SENTENCING OF CO~-DEFENDANT'S SIMON MOSHEL &AND MICHAEL
MOSHEL, GOVERNS THE ISSUE OF VALUATICN.

Under the law o[ Lhe case doctrine, a decision on an issuc
of law made at one stage of a casc beccomes bkinding precedent to
be followed in subsequenl slages ol the same litigation. See In
re PCH Assocs., 949 F.2d 58L, 592 (2d Cir, 1991). The doctrine
posils that when a court decides a rule of law, that decision
should continuc to govern the issues in subsequent stages in the
same cdase, See 1d.

Law of the case rules have developed to maintain
consistency and aveld reconsideration of matters once decided
during Lhe course of a single continual lawsuit. See id.

lr.  the instant casc, the issuce of wvalvation of the
infringed oigarettes aflfecled  all  defendanls. During Lhe
scntencing of Donald Deland’s co-defendants, Simon Moshel and
Michael Moshel, Your Honor made a determinatlon Lhal  Lhe
valuation of the infringed cigarcttces was indeciphcrablc. As a
result of Your Honor's determination, Simon Moshel received a
significant reduction in scntcence trom his plea agrccment. His
plea agreement carried a range of 46 Lo 57 months imprisonment,
but he was subscquently scentenced to 20 months imprisonment.
Addilionally, Michael Moshel, pursuant to a plea agreement, had
2 range of 30 to 37 months imprisonment and was sentenced to one
yvealr and one day imprisonment.

Similarly, the issue of wvaluation co¢f the 1Infringed
cigarettes also plays a pivotal role in the sentencing of Donald
Deland, who vursuant to a plea agreement, 1s facing a sentence
of 37 to 46 months imprisonmenl. TL is respectfully asserted
that Your Honor’s decision as to wvaluation of the infringed
cigarettes, with respecl Lo Slmon Moshel and Michael Moshel,
bcecame binding precedent and should be followed when scntencing
Donald Deland In order to “malntain consistency.”

Therelore, 1t is respecllully requesled Lhal Your Honor
imposc a non-guidclines scntence of 366 days 1mprisonment for
the same reasons stated at the sentencing of co-delendanl’s
Simon Moshel and Michae! Moshel. This request is supportcd by
the fact that Donalid Deland purchased the cigarettes through Lhe
importers. For the most part the cigarettes were not saleable
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and returned by  purchasers. Mr. Deland also purchased
significantly less amounts than Simon Moshel, who arrangcd thc
importation of all tive shipments of the counlerfleil clgarettes
as well as counterfeit Duracell batteries. In fact, the PSSt
Report states that Donaid Deland was only involved in ghipments
Lwo, Lhree and five. See PSI Report, Pg.ll, 435.

IV. DONALD DELAND’S SENTENCE IN THE INSTANT CASE IS RELATED TO
HIS SENTENCE IN THE WESTERN DISTRICT OF TEXAS AND SHOULD
RUN CONCURRENT .

On December 11, 2003, while the instant casc was ongoing,
Donald Dcland was indicted in the Western Districl ol Texas and
charged with conspiracy to import countcricit cigarcttes and
knowingly use a counlerfell mark on or Ln connection with the
cigarcttces, conspiracy to commit wire and mail fraud and aiding
and abelling.

On January 14, 2005, Donald Deland pled guilty pursuant to
a cecoperation agreement. On April 21, 2005, hc was scntcenced and
received a Lerm of Twenty-Four months imprisonment.

For reasons more speclfically delineated below, it is
respecttully requested that Your Honor find Lhal tLhe previous
case 1n the Western District of Texas is rclated to the instant
case and impose a concurrenl senlence,

A. Donald Deland Cooperated With The United States
Attorney’'s Office In The Western District Of Texas.

Attached hereto as “Exhibit C,” is a copy of the Motion for
a Downward Departure pursuanl Lo U.5.5.G. §5K1.1 filed by the
Government cn April 1b, 200b, requesting a lower sentence for
Donald Deland based on the timely and useful information he
provided.

Shortly after his arrest in the Western District of Texas,
Donald Deland agreed to cooperate with the Government and assist

them 1in proving their case against the other indicted co-
conspirators. bonald VDeland was debriefed with ‘lexas counsel,
many times by special agents from Lhe U.S. Imnigraticon and

Custems Enforcement and provided truthful and complete
information regarding not only his participation in the charged
offenses, but also relevant facts relating to his co-defendants.
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Additionally, as a result of Donald Deland’s willingness to
testify at trial, thc lead defendant in the case agreed to plead
quilty.

L is respectiully requested that Donald Deland’ s
cooperation with the Coverament and subsegquent willingness to
testify bhe recognlzed as extracordinary acceptance of
responsibility and be considered when determining the issue of a
concurrent sentence,

B, Donald Deland Voluntarily Cooperated With The United
States Attorney’'s Office For The Western District OF
New York.

Upon information and belief, Donald Deland, onr his own and
without counsel, subject to solicitation from Special Agent John
Murnane of the ATF office out of Buffale, New York (Westexn
District of New York), agreed to be debriefed by officials of
the Burcau of Alcochol, Tobacce, Firearms and FExplosives and has
provided them with useful information.

Attached hereto as “Exhibll D7 1s a letter written by
Assistant U.S. Attorncy Anthony M. Bruce to Assistant U.S.
Attorney Stephen Garcia, verifying Donald Deland’s voluntary
coopcration with his office in the Western District of New York.
The leller slales, 1n relevant part:

Mr. Deland provided information on the
following subjects:

* The names of 1Internet c¢lgarette sellers
who had closed their sites.

s The names of internet cilgarette sellers
who remained open and how they proposed to
get around the recent credit card ban,
telling the agents that an individual with
some ten (10) offshore accounts linked to
U.K. porn sites would aliow payments to be
made Lo Lhese accounls and then he would
route the funds back to recscrvation
internel sites [or a fee (lacltoring).

o Information aboul a [lrearms Lrallicker on
the Cattaraugus Indian Reservation.
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Special Agent Dickey told me the information
Mr, Deland provided ‘had value’ and 'merited
further investigation.’

Such actions by Donald Deland clearly show that he has
accepled responsibility for his past actions and is focused on
becoming a productive and law abiding citizen.

cC. Donald Deland’'s Case In Texas And The
Instant Case Are Related, As They Resulted
From Offenses That Were Part Of A Single
Common Scheme Or Plan,

Lonald Deland’s conviction in the Western District of Tcxas
15 a “prior related scntence” as deflined U.8.5.G. §4R1.2(a). As
a result, Donald Deland is gtill in Criminal Illistory Catcgory T
and 1is entitled to a concurrenl sentence pursuant to U.5.5.6G.

Prior convictions are “related” 1f they result from
offenses Lhat were part of a common scheme or plan. See U.S.5.6.
§441.2. Appl. Note 3. The Guidelines offer no definition fear
“common scheme or plan.” See United States v. Brothers, 316 . 3d
120 (2d Cir. 2003). Howcver, among Lhe relevant factors in
delermining whether wvarious convictions are parl of a common
scheme or plan include the following: (1) the time period within
which the offcnses ftook place, sec United States v. Rappaport,
999 F.2d 57 (2d Cr, 1993); (?) the participants involved, see
United States v. TaBarbara, 129 F.3d 81 {(2d Cir. 1997); (3} thc
victims targeled, see United S3tates v. Bauers, 47 F.3d 535 (2d
Cir. 1995); (4} the motive, sec LaBarbara, 129 F.3d at B86;
(5)the modus operandi, see Rappaport, 999 F.2d at 60; and (6)the
substantive offenses commiticd, see T.aBarbara, 129 F.3d at 86.

It is respectliully assertced that the prior conviction 1is
“raelaled” Dbecausc the instanl offense and the Texas offense
occurred during the same timc pericd. The fTexas indictment
charges that the acts occurred from on or about July 2000,
continuing through December 2003. The instant offensc charges
that Lhe offense conduct occurred from August 2000 until
February 2003, The two cascs also share similar participants, as
Donald DLeland’'s co-defendanlt’s Yimothy Farnham and Scott Snyder
are also charged in both indictments.



JOSEPH R, BENFANTE

Additionally, both cases targeted the tobacco companies as
victims and shared the same mollve and modus operandi of buving
counterfeit cigarcttes at discounted prices so that they could
be s0ld at a compelilive price.

Finaliy, both cases share Lhe same substantive offenses of
conspiracy to smuggle cigarcttes into the U.S. ard trafficking
in contraband cigarettes/goods in violation of 18 U.5.C. §§ 371,
545, 234Z2(a) and 2320(a).

D. A Concurrent Sentence Pursuant Te U.S5.85.G. 5Gl.3{c) Is
ProEer.

Since bolh offenses are “related” 1t 1is respecttuliy
asscrted that a corncurrent sentence 1s proper, pursuanl Lo
U.5.5.G. §5GL.3{c}).

Section 5G1.3{c) states  that in  order to  achieve &
reasonable punishment and aveld unwarranted disparity, the Court
shouid consgsider the factors 1in 18 U.3.C. 3h53(a) and  be
cognizant of: (1) the type and lenglh of the prior undischarged
sentence; (2} the time scrved on the undischarged sentence and
the time Tikely fto be served before release; (3) the fact that
the prior undischarged scntence may have been imposed in state
conrt rather than federal court, or at a different time before
the same or diffcrent federal court; and {4) any other
circumstance relevanl to the determination of an appropriate
sentence for the instant offense. See U.8.5.G. §5Gi1.3, Appl. NL.
3.

IL 1is respectfully requested that Your Honor, when
reviewing the above-listed factors, consider Donald Deland’s
cooperation 1in beth the Western District of Texas and the
Western Nistrict of New York, alorg wilh his admirable history
and characteristics, which include his rolc as a foster parent,
his distinguished accomplishmenls as a college and professional
football player, and his willingness to accept responsibility
for his actions. These considerations speak volumes of Donald
Celand’s ability fto rehabilitate and become a productive member
of sociely.

Finally, defense counsel nhas been informed on numerous

occasions by Recbecca Estrada, Fsg., Donald Deland’s attorney in
Texas Lhal Lhe Ilonorable Phillip Martinez would ilmpose a

Y
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concurrent sentence and fas indicated such in Donald Deland’s
Judgmenl of Conviction.

Vvi. CONCLUSION

For  the aforcmentioned Teasons, it i respecllully
requesled Lhat Your Honor sentence Donald Deland to a “non-
guiaeclinces” scntence of 366 days imprisonment, to run concurrent
with hls senlence in the wWestern District of Texas, aftor
considering thce guidelines and the enumerated facteors in 18
U.S.C. 35583({a).

Respeclfully submilled,
8

ol B

/f o s . X r': g
;f; JOSEPH R, BENEFANTI

LJ/JOSEPH ODIBENMEDETTO

ooy Debira D, Newman,
Assistant United States Attorney
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UNITED STATES DISTRICT COURT ;3
EASTERN DISTRICT OF NEW YORK

- = em = = e — = = - - - X
UNITED STAT=ZS OF AMERICA PLEA AGREEMENT
- against - 03 CR 328 (RJID)
DONALD DELAND,
Defendant .
¢

Pursuant to Rule 11 of the lederal Rules of Criminal
Procedure, the United States Attorney’'s Office fer the Eastern
District of New York (the "Office") and DONALD DELAND {(the
"defendant”) agree to the following:

1. ‘The defendant will plead guilty to count 1
of the above-captioned indictment, charging a violaticn of 18
U.5.C. §§ 371. The count carries the following statutory

penaltieg:

a. Maximum term of imprisonment: 5 years
(18 U.S5.C. § 371).

b. Minimum term of 1lmprisonment: 0§ vyears
{18 U.5.C. § 371).

. Maximum supervised releasc Lerm: 3 years, o
follow any bterm of imprisonment: 12 a
condicion of release is violated, the
defendant may be sentenced to up to 2 years
wirhout credit for pre-release imprisonment
or time previousiy served on post-release
supcrvigion (L3 U.5.C. 8% 3883 (b, (e)).

d. Maximum fine: 5250,000.
(18 U.s.C. § 371}.

e. FRestitution: rone.



£. 5100 special assessmernt
{18 U.5.C. & 3013).

. Other penalties: none

]

2. The defendant’s sentence is governed by the United

States Sentencing Cuidelines. The Office will advise the Court
and the Probation Bepartmernt of information relevant to
sentencing, including c¢riminal activity engaged in by the

defendant, and such infermation may be uscd by the Court in

-

determining the defendant’s sentencc. Based on information krnown

to Lhe Office at this time, the Oftice estimates the likely

adjusted offense level under the Sentencing Guidelines to be level

21, wnich is predicated on the following Guidelines calculation:
Rase Offense Level (2B5.3{a)) 8

Plus: Manufacture/importation of
infringing items (2B5.3({b} (2} +2

Infringement. amount (more than
S1 million (2BL.L (L) {1) (T} +16

Less: Acceptance of responsibility (3E1.1}y -3

Clobal disposition (5K2.0) -2
(see 97 herein) '

-Adjusted offense level 21
This level carries a range of imprisonment of 37 to 46 months,
assuming that the defendant has no prior convictions.
3. The Guidelines estimate set forth 1n paragraph 2
1 not binding on the Office, the Probaticon Department or the
Court.. TIf the Guidelines oftensc level advecated by the Office,

or determined by the Probation Department or the Court, 1is
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different from the estimate, the defendant will not e entitled Lo
withdraw the plea. At the request of defense counsel, the
government has agreed before sentencing to hear from counsel as to
the defendant’s view of the correct Guidelines calculation.

4. The defendant will not file an appeal or otherwise
challenge the conviction or sentence in the event that the Court
imposes a term of imprisorment of 46 months or below. This waiver
is binding on the defendant even if the Court employs a Cuidelinecs
analysis different from that set forth in paragraph 2. The
detendant waives all defenses based on the statute of limitations
and venue with respect to any prosecution that is not time-barred
on the date that this agreement is signed in the event that (a)
Lhe defendant's convictlion is laler vacated for any reason, (b)
the defendant viclates thig agreement, or {(c) the defendant’s plea
ig later withdrawn. The defendant waivesg any righl to additional
disclosure from the government in connection with the guilty plea.
The defendant agrees that with respect to all charges referred to
in paragraphs 1 and 5{a} he 1is not a “preVailing party" within the
meaning of the "Hyde Amendment, " Section 617, P.L. 105-11%9 (Nowv.
26, 1297), and will not file any claim under that law. The
deferdant agrees to pay the special assessment by check pavable Lo
the (Clerk of the Court at or before sentencing.

5. The Office agrees that:

a. no further criminal charges will be brought

against the defendant for trafficking in
counterfeit cigarettes between 2000 and 2003



or failing to pay applicable tax on such
cigarcttes, it being understood that this
agreement does not bar the use of such
conduct asg a predicate act or as the basis
for a sentencing enhancement in a subsequent
prosecution including, but not limited to, a
prosecution pursuant to 18 U.S.C. §§ 1961 ¢t
gsecg., and at the time of sentence, it will
move to dismiss open counts of the indictment
and any preceding indictments with prejudice;
and, based upon information now known to the Office, 1t will
D. take no position concerning where within the
Guidelines range determined by the Court the
sentence should fall;
C. make no motion for an upward departure under
the Sentencing Guidelines.
I1f information relevant te sentencing, as determined by the
Office, becomes known to the Office after the date of this
agreement, the Office will not be bound by paragraphs 5(b) and
5{c}. GShould it be judged by the 0ffice that the defendanlt has
violated any provision of this agreement, the defendant will not
be released from the plea of guilty but this Office will bc
released from its obligations under this agreecment, including but
not limited to {a) not to oppose a downward adjustment under the
Guidelines ol three levels for acceptance of responsibility
described in paragraph 2 above, and (b)) the provisions of
paragraph » (a)-{¢}.
b. This agreement does not bind any federal, state,

or local prosecuting authority other Lhan the Officc, and does not

prohibit the Office from initiating or prosecuting any civil or



admninistrative proceedings directly or indirectly involving the
defendant.

7. This agreement is conditioned upon the following:
all defendants charged in the above-referenced indictment (“the
covered defendants”) pleading guilty on or before October 1, 2003,
and acceptance of thoge pleas by a United States Digtrict Court
Judge or a recommendation by a United States Magistrate Judge that
the guilcy pleas be so accepted. The covered defendants are:

Simon Moshel

Michael Moshel

Donald Deland

Scott Snyder

Timothy Farnham and

Robert Berardelli.

I1f fewer than all of the covered defendants satisfy the conditions
of this paragraph, or if any of the covered defendants
subsequently seeks to withdraw hig guilty plea, the Office, in its
gsole discrezion, may elect to voilid any or all of the covered
defendants’ plea agreements and proceed to trial. The Office may
also elect not to recommend any reduction under the Guldelines for
a global disposition. No covered defendant will have the right to
withdraw his guilty plea in any of those circumstances.

g. No promises, agreements or conditions have been
entered into by the parties other than those set forth in this
agreement and none will be entered inte unless memcrialized in
writing and signed by all parties. This agreement supersedes all

prior promiszes, agreements or conditions between the parties. 1To
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become effective, this agreement must be signed by all signatories

listed below.

Datgd: Brooklyn, New York

vber [ - 2003
ROSLYNN RE. MAUSKOPFE
United States Attorney

Eastern Distz%fi?oﬁ New York

By: %“g“"\ 7"/“/\:{

Andrew J. ¥risch
Asgistant Unlited States Attorney

Approved by:

It 0B -

éupervising Assistant U.é}:&ttorney

I have read the entire agreement and discusscd it with my attorney. I

understand all of its terms and am entering inte it knowingly and
voluntarily.

) COL Y

Defendant

Approved by:

R Buft

unsdi Lo Defe??ént




EXHIBIT “B”



U.5. Department of Justice

United States Aftorney
Fastern District of New York

One Pierrepunt Plaza

RTF:DON:cc
F. # 2003R00419 Brooklyn, New York {{2H

Mailing Addrexs: 147 Picrrepont Street
Brookfyn, New York 11241

March 10, 2005

Honorable Raymond J. Dearie
United States District Judge
Lastern District of WNew York
225 Cadman Plava Fasl
Lrooklyn, New York 11201

Re: Uniled States v. Simen Moshel
and Michaclt Mogshel
Criminal Dockel No. 03-328 (RJD)

Dear Judge Dearie:

The ahove-reflerenced defendants in this countericit
Marlboero clgarettes trafficking conspiracy case dre scheduled to
e senterced by Lhis Court on Tuesday, March 15, 2005, at 11:00
a.m, In a Pre-Scenterncing Memorandom daled [ebruary 28, 2005,
(“Simon Moshel Memo”) the detendant Simon Moshel obijects to the
Offense Level calculated in his Pre-Senlence Reporl (“PSR7).
Spcoifically, the delendant advances the following: (1) he should
receive a4 2 level downward adjustment for a global plea
disposition; {2) he should nol be held responsible for an 18
level upward adjustment for an infringecmont amcunt exceeding 52.0
million, pursuant to United Slates Senlencing Guidelines
(“II.5.5.G.7) 5% 2B5.3(b) and ZB1l.1(b) {1){K); (3) he should not be
held respoensible for a 2 level upward adjustment for consclous or
rerxless risk of sericus bodily injury, pursuant to U.5.85.G. &
ZB5.301) (A ; (4) he is entitlad to downward deparviuvres for
alleged substaniital assistance to the victim cigarctte company
and alleged extraocrdinary good worxs and chariny in the
community, and (%) he should receive a Ynon-guidelines sentence
cof probalion”.  'The government agrecs that the defendant should
receive & 4 lovel downward adjustmenl Tor a global plea
diaposition and should rot roccive a 2 lovel upward adjustment
for conscious or reckless risk of sericus bodily injury. The
government respoctfully submits this letter in opposition to the
remaining challenges of the defendant. For the reasons set forth
below, the defendant Simecn Moshel’s adjusted offense level 1s 23



and a Guidelincs scntence rangse of impriscnment of belween 46 Lo
57 months is bolh reascnable and appropriate.

In a Pre-Senlence Memorandum dated January %, 2005
("Michael Moshei Memo”) and scntencing letter dated Fehruary 28,
2005 ("Michael Moshel Tel.”), the defendant Michael Moshel
objects to the Offense Level in his PSR, Michael Moshel argues
the following: (1} he is nob responsible for the Lo level upward
adjustment for an iniringemcont anount exceeding $1 million
pursuant to U.3.85.G., % 2BH.3 (L) and 2B1.1(b) (1y(L); (2} he is
enLitled to downward departurcs for charitable contributions to
his community and because the oircumstances of his offense
allegedly falls ocutside the heartland of a typical tradomark
infringemecrt casc, and {3} he showld receive a non-guidelines
sentence of “house arrest, probation and community scrvice”. The
government opposes each of the challenges made by defendant
Michacl Moshel. In addition, contrary to the PSR, the government
reguesls that the detfendant reccive a 2 level downward adjustment
tor a glcbal plea disposition and not receive a 2 level upward
adjustment for conscious or reckless risk of sericus bodily
injury. (PSR 9 45). For the reasons set forth below, the
defendanl. Michael Moshel’s adijusted offcnsc level is 19 and a
Guidelines sentcence range of imprisconment. of between 30 to 37
months 1s both reasconable and appropriate.

FiNe Background

I'he facts surrounding this counterfeit Marlboro
cigarette trafficking case are set forth in the PSR and
Complaint. In summary, in or about and hetween August. 2000 and
February 2003, the defendant 8imon Moshel arranged to smuggle
five shipping containcers of counterfeit Marlboro cigaretles
("Marlbores”) from China Lo the United States. {Complaint T 2).
On November 27, 2000 the tirst containcr of Marlboros arrived
trom China into the Port of Newark, New Jersey. (Complaint 9
16) . Inspeclion of the container by the Customs Scrvice revealed
that it containcd 360 casss (bhoxes) of Marlboro cigarelles
concealed by 20 cartons ot kitchenwarc. The shipping manifest
falsely identified the contents of Lhe container as 455 cartons
of plastic kitchen pots. (Complaint 9 1l&). Custom Scrvicc
inspection furthecr revealed that each case ol Marlboros conhainead
100 retail-sized gartons of Marlboros. Each gcarton containced 10
packs of Marlboros. (Id.} The Mariboros were packaged with Lhe
Marlboro trademarx as if they were genuine Marlboros. Id.
Customs agents procccded to conduct a conlrolled delivery of the
shipment. Afler Lhe controlled delivery of the tirst shipment,
an undercover Customs agcrnt was introduced into the smuggling
scheme as a corrupl owner of a UBrooklyn trucking business. The



additional four shipping containcrs of Marlboros were again
menitored by Customs after the shipments arrived in the United
States [rom China. Upon arrival in the United Slales, rhe
shipping containers were Laken to an undercover Customs
warehouse., (Complaint Y 4). As the undercover investigation
progresscod, Lwo conspiralors who participated in the smuggling
scheme wore arrested and began to cooperate. Defendant Simon
Moshel was identificd as the individual who arranged for the
shipments. Undercover videotaped and audio taped conversations
of Simon Moshel contirmed his rele in the Marlboro smuggling
scheme. Tn addition, Simon Moshel was recorded discussing his
husiness of smuggling counterieit Duracell batteries. (Complaint
19 31, 32).

Simon Moshel’s brother, the detendant Michacl Moshel,
assisted in Lhe smuggling and trafficking of the counterlfeil
Marlbhoros. (Complaint 91 9). During undercover tape-recorded
conversations, Michaesl Moshel discussced arrangements for the
fourth and L£ifth shipments of Mariboros and reviewed the false
shipping invoices for those two shipments with tho cooperating
COConEpilrator. (Conplaint 9 42). In addilion Lo confirming
delivery of the fourth and fifth shipments of Marloorcs with the
cocperator, Michael Moshel personally supervised Lthe collection
of the Marlboros contained in the fourth shipment. (Complaint 94
44£-507) .

The undercover investigation also disclosed the
identities of other individuals who ultimately reccived, for sale
to the public, most of the other quantities of Marlboros
containcd in the five shipments. Co-detendants DLoland, Snyder
and Farnham received the Marlboros for resale tLhrough entities
lecated on tne Seneca Tndian Nation Cattaraugus Rescrvation,
including Lhe “Double D Smokcshop” located on Lhe Reservation and
a website known as “Smokemcheap.com” through which Marlboro
cigarettes were sold on the Internct. (Complaint 99 12, <£0}.

Simon Moshel
8. A& Guidelines Scntence Range of Inprisonment

of Between 46 to 57 Months 1s Both Reascrnable
and Appropriate For Defendant Simoen Moshel

While the Guidelines are now advisory Lo the sentencing
cotrt rather than mandalory, the sentencing court mugt continuc
l.o Lake the Guidelincs into account. Booker v. United Stales,
125 $.Ct. 738, 757, 764-65 (Jan. 12, 2005)y. s thc Sccond
Circuit held, "sentencing judges remain under a duty with respect
to the Cuidellnes nolk the previocusly imposcd duty to apply the




Guidelines, but the continuing duty to ‘consider’ Lhem, along
with other factors Tisled in secticon 355%3 (a).” Unitcd States v,
Crosby, 397 F.2d 103, 111 {2d Cir. 2005). ™“Tn order o fulfil]
this statutory duly Lo ‘consider’ the Guidelines, & sentcncing
judge will normally nave to determine the applicable Guidelines
range.” 1d. Crosby further specificd that the sentencing court
must consider the specitic Guidelines range applicable to the
defendant, “including departure authority.” Id. at 112. Thus,
“[1Tlhe applicable Cuidelines range is normally to be determined
in the sams manner as before Booker/Fantan.” Id,

Conl.rary to Simon Moshel’s claim that Booker recquircs
ithe sentencing court to cmploy a different standard of prool and
determine the Guidelines range based upon proof of tacts “bevond
4 reascnable doubt.” (Simon Moshel Menmo p. 2%9), as stated above,
the Crosby Court held thal Lhe Guidelines range is to be
determined “in _the same manner as before Booker/Fanfan.” Id.
{emphasis added). The Second Cilrouit further specified that “the
traditional authority ot a scntencing judge to find all facts
relevant t©o scntencing will encounter no Sixth Amendment
objection.,” 1d.

1. Simon Moshel Ls Accountable For an Infringement
Amount of More than $2.5 Million

Simon Moshel obiects to the TSR's calculalion of an 18
level adjustuoenl for an infringement amount of more than 52.5
Million, pursuant to U.S.S.G. £§ 2R5.3(h) and 2B1.31 (L) (1) (K} .
(PSR 99 31, 43) (Simon Moshel Memo w., 29).

Moshel recognizes that pursuant to U.5.5.G. &% ZB5. 3,
Commentary Application Note 2(A), the infringemenl. amounl. is the
retall valuc of the infringed item (genuine trademarked
Marlhoroes), multiplied by the number of infringing items
(counterfceit Marlboros) in any case, “where the infringing item
is or appears to a reasonably informcd purchaser to be identical
or substantially equivalent. to the infringed item.” {(Simon
Moshel Memo p. 32). However, Mceshel claims that the counterfeit
Marlboros in this case were “unmislakenly inferior” to the
genuine Marlboros. Id. at 30. Moshel olaims Lhal. “there was
simply no similarity of pacraging.” 1d. te also argues that
“Lhe bhoxes were lacking the rogulsite tax stamp showlng that
state and lcocal exercise laxss had been collected.” {1ld. at 40-
417 .

The counterteit Marlboros in this casc were packaged as
goenuine Marlhoros.  These shipmenis were inspected by Customs
diaring this undercover operation. Thoteographs of the counterfeit

i



Marlboros reveal thal Lhey were packagced as genuine Marlhoros.
(See Fxhibit 1), Samplc cartons and packs of the seized
counterteit Marlboros are provided to the Court as Exhiblit 2.7

In an attempl to avold the similarity of the packaging in this
case, Moshel clings to an excerpt from the tapec-recorded
conversal.ion pertaining to a swmall portion of the Fifth Shipment.
As set torth in the Complaint, when Deland opcned and inspected a
focw cartons in some of the 200 boxcs he collecled on October 31,
2002, Deland complained thal some of the cigarcttes werce not
packaged in Marlboro “boxes.” The cigaretles were packaged in
Marlboro packs and Marlhoro certons. Deland’s complaint
pertained only Lo a small porticon of the “boxes” cunlAaining Lhe
cartons and packs of cigarettes. Moreover, as Deland also
stated, cven that minor complaint would be cured allowing for his
resale of the cigarettes as gcnuine Marlboros. Deland
immediately stated that he had genuine boxes of Marlboros to usc
as substitures, “but 1 got Philip Morris hoxes.” {Complaint 9
55). Also unavailing 1s Moshel’s current complaint concerrning
the absence of Lax stamps. In this case, the hulx ol Lhese
counterfeit cigarcttes were Lo be =old in stores and through
discount. wehsiles operating from Native American Reservations,
where the absenco of tax stamps would not deter salc to tho
public as genulne Marlboros. See e.qg. Warren v, Pataki, 2002 WL
45005642 (W.D.N.Y. 2002) (Lthe effect of Now York State Executiive
Orders “is that cilgarette rctailers located on indian
reservations can sell an unrestricted numbcer of untaxed
cilgarettes without xeeping rccords or reporling Lo the Department
of Taxation and Finance.”). Indeed, Deland boasted that he so0ld
the Marlboros on his storc shelves. (Complaint 9 56€). Deland
also sold Marlboros throcgh his website “Smokemcheap”. &
February 2033 printout of the retail price list for beland’s
website reveals that. Deland sold Marlboros for $19 and $21 per
carton {(duly free) and 528 per carton (regular). {lxhibit 3) .

A printout ot other discount websites selling Marlboros rcevceaols
that the retail inlLevnet price ranged from $26.50 per carlon Lo
$29.99 per carton. soc 2003 printout of “Cigarcttcs Tax

(3%

Froc.com” and “e,Smokes.com™. Exhibits 4 & 5).

Tn addition, given thc fact that Teland had a practice
of “sampling” the counterieit Marlboros betorc purchasing them
and was 4 repeat purchaser, spcending hundreds of Vhousands of
dollars per shipment, it stralns reasson to svggest that the
Marlboros were of “obviously inferior quality” as now claimed by
Mioshel | (See Complaint 99 39 and 40) .

! This cxhibit is available For inspecticn by the

defendants, upon reqguest.

]



As we show helow, the government and Frobation
Departwmenl’s calculation of the total inlringenent amount as
54,112,400 based upon an average of 35,000 cartons of counterlell
Marlboros per shipment wvalued at $23.00 pear carlon is
canservative given the much higher numbey cartons of counterfeit.
Marlhoros contained in the shipments.

Since these counterfeit cigarettes were seived by
Customs during the undercover investigation, Customs countcd the
counterfeit Marlboros in each ot the five shipments. Customs
kept track of how many boxes of counterfeit Marlboros Moshel
smuggled into the country and how many boxes were collected by
Lhe defendants during the controlled deliveries. See, Complaint
19 1&, =20, 2&, 27, 43, 47, 51 and 57). There were 100 cartons of
Marlboros por box in the First, Second and Third Deliverics.

{Complaint. 9 16). In the Fourth and Fifth Deliveries, there wers
60 cartons of Marlboros per box. The retail price per carton of
Marlboros, during the time of this coffcnsc, was conservatively

calecnlaned by the government, as 323.50 per carton. On July 22,
2004, during an undercover tape-recorded conversation, co-
conspirator Berardelli statcd that “hefore Laxes Lhe legitimate
price is $Z3.75" per carton of Marlbores. Philip Morris, in its
victim impact statement, statced the wholesale price in 2000 was
$23.87 per carton. Using a conservative retail price ot 523,50
per carton (since “wholesale” was cven slightly higher) the
infringement amcunt wonld be as (ollows, based upon the actual
amount of Marihboros that were smuggled into the country.

First Delivery: 360 boxes x 100 cartons = 36,030 cartons
@23.50 per cartLon = $846,000

Second Delivery: 400 boxes » 100 cartens = 49,000 cartons
@23.50 per cartcen — $940,000

Third Dclivery: 372 boxes x 100 cartons - 37,200 cartons
@23.50 por carton = $874,200

Fourth Delivery: F40 boxcs x 80 cartons = 44,400 cartons
@23.50 per cartorn = 1,043,400

I'iftn Deliveory: 755 boxes x 60 cartons = 45,540 cartons
@23.50 per carton — 51,070,130
Total Boxes: 2,631

(&3]



Total Cartons: 203,140 B823.00 per wcariton = lotal
Infringement Amount: $4,773,790°

In referance to the number of cartons, even if there
ware only 50 cartons per box, in each of the five deliveries, the
total infringemeni value would be 53,091,425, In reference o
the relail value, even if the valus of the counterfeit Mariboros
were measured by the lowest price per carton (519.00) Dealand
offered on his wehsgite, the infringement value wonld be
53,859,660, Thus, under any conceivable conservative
calculation, the infringement valuc cxceeded $2.5 Miltlian in this
case against Simon Moshel.

2. Simon Moshel’s Guidelines Calculatiaon

The gevernment submits thal Simon Moshel’s Guildelines
adjusted offense level is 23, based upon the following Guidelines
calculation:

Base Offensc Level (2BH.3(a)) 3]

Plus: Manufacturc/importation of

infringing iLems (2B5.3(b) {2}) +2
Infringement amount {(more than
52.5 million (2B1.1(b) (1} (K) 118
Less: Acceptance of responsibilily (3E1.1) -3
Global dispesition (HKZ2.0) -2
Adiusted offense level e

This level carries a range of impriscnment of 4% to 57 months,
since the defendant is in Criminagl History Category I.

The government. agrees with the defendant’s claim that
he is entitled to a 2 level roduction for a glchal plea
disposition. In addition, conlrary to the PSR, since the
governmenl. haz no evidence that the spocific counterfcit
cigarettes in this casce contained arsenico, contrary Lo Uhe PSE,

? The numbcr of boxes set forth in Lhe Complaint were

listed as approximate. 'The actual count listcd above rceficcts a
“249" box difference, which has no effect on the Guidelines
caloulal lon.



Lhe government does nobt assign a 2 level increase for reckless
1 =

risk of bodily injury, per U.5.5.G. % 2BS.3(b) (4) (4) (PSR 1
453 .

!

Thc PSR assigns a 2 level increase [or obstruction of
Jjustice, since the defendant told his co-conspirators that he
planned to kill cne of the cooperating co-conspiralors. Since
the governmenl has no evidencc of whal acticns the defendant may
have taken in regard to that threat, the government does not seek
the enhancement. However, the fact Lhat this detftendant announced
Lo his co-conspirators his plan to kill a witness should be taken
into acoouni by the Court when determining where within the
Giiderine rangc, as calocultated above, the defendanl’s sentence
should fall.

3. Downward Departure Is Not Warranted

Simon Moshel seeks a downward departure based upon
alleged extraordinary acceptance of responsibility. (Siman
Moshel Mcmo pp. 47-49). e claims that his “full cooperation”
with Philip Morris qualifies for such a departure. The Courl
shouid reject this alaim.

Moshel’s reliance upon United States v. Mickens, 926
F.o2d 1323 (Zd Civ. 1991) and United StAles v, Rogers, 972 F.2d
489 (2d Cir. 1992) in supporl of a downward departure lfor alleged
extraordinary acceplLance of responsibiliLy is misplaced. As the
Court. stated 1n Rogers “[Tlhe rationale of Mickens is Lhat &
defendant. who realizes his wrongdoing and acts quickly to accept
culpapility for his ocrime may descrve more favorable freatment
than one who only agreccs to plead guilty in the facc of a
forciblce arrest and federal prosccution.” Td. at 493, 1In
Rogers, Lhe detfendant had committed a bank robbery while nigh on
crack and voluntarily lLurned himself in the next day, in hopes
that prison drug rehabilitation would cure hilis addiction. Here,
Moshel was forcibly arrested and his reswonsc was to threaten the
life of a governmeni witness. Moshel is olearly not deserxrving of
such a departure, Moshel’s alleged cooperation with Philip
Morris is of no dmporlL. Philip Morris is nol. a law enforcement
agency. Moreover, Moshel never provided sutficiently detalled or
useful information Lo Philip Morris regarding counterfeit
cigarelle smuggling. Moshel’s general statemonts concerning the
extent of counterfeil cigarette manufacturing in China were not
significant.. lle did not identify traffickers in this country and
claimed he only knew vhe 4lias’ of his confederates in China.
When asked aboul Ubritish Customs surveillance of his brother
Michael Moshel meeting with suspected cigaorette smugglers in




Europe, Moshcel did not respond.® (Moshel Deposition pp. 12-13,
Exhihit K Lo Simon Moshel Memo) .

Neither is Moshel entitlcd to a downward departure for
alleged cextraordirary good works and acts of charity. {Simon
Moshel Memo p. 43) . Under thoe 2002 Cuidelines used in this case,
charitable and prior good works are not ordinarily relevant in
determining whelher 4 sentence should be outside the applicable
guideline range. U.5.5.0. & LH1.6. Moshel’s alleged good works
should not be deemed extraordinary. Moshel’s claim that hc
should benetit from an alleged extraordinary 1ife he has Tived,
lgnores his hisvory of pervasive counterteit goods traificking.
While Moshel now claims hc was enticed into [his smuggliog
opcration by a co-conspirator, during Moshel’s undercover tape-
recorded conversations, ho stated to that co-conspirator and bthe
undercover agent, “I'm the boss.”  (Complaint 17 32 and 33).
When Moshel was delained by German authoritics in April 2002, ho
possessed additional salpping documents alleging Lransportation
of kitchen-ware from China. (Complaint 9 8 and shipping
docunents zxzhibit 9). Moshel had told the cooperating
coconsplirator that he smuggled counterfeit cigarettes in BEurope,
including Germany. Moshel also admitted his history of smuggling
countcrfeit batteries. (Complaint 19 31 and 32). Moreover,
Moshel 1z a defendant who readily engaged others into his
criminal activities, including his brother,

In sum, Moshel is not entitled to a downward departure.

q. N Guicdelines Sentence of loprisonment
fietween 46 to 57 Months Is Reasonable

In his final argumenlL [or reduction in sentence, Simon
Moshel claims that the factors in 18 U.S.C. 4% 3553 {(a) support a
non-guidelincs, non-incarceratory senbence, (Simon Mo=shel Menmo
p. 51} . This argument is without merit. In light of thce factors
set forth in 18 J.5.C. & 3553(a), a Guidelines senlence of 46 Lo
57 months incarceralion is reasonable.

Under U.5.C. & 3553{a), the sentence inmposed in a
paridocular case must, amceng cther things, reflect the seriousness
ot thc offcnsc, promote respect for the law, provide just
punishment, and prevent unwarrantcd scntencing disparities.

Here, given the extensive scope of Lthe defendant’s counterfelt

’ The 2003 Guidelines prohibit departures based upon
a

extraorainary acceptance of responsipility. T 5.5.G. 5
LEZ2 .0 (a) (2) .



cigarette smuggling offense, his additiconal countearfleil batteries
trafficking; and the need to prevenl unwarranted sentconcing
disparities, tho above-referenced Guidclines saenlence b3
reasondble.,

C. L Guidelines Sentence Range of Imprisonment of
Between 30 and 37 Months is Borh Reasonable and
hppropriale Tor Defendanr Michacl Moshel

As we show below, Michacl Moshel’s applicable Guideline
adjusled offense level is 1% which carries a range of
imprisonment of 30 to 37 monthe, since Michael Moshel is in
Criminal listory Category I.

1. Michael Moshel Is Rccountaple For 4n
Infringcment Amount of More Than S1 Million

Michael Moshel objects to the PSR's calculation of a 16
tevel adjustment for an intringement amount of more than $1
Million, pursuant to U.S.5.G. §% Z15.3(bk) and 2B1.1{b} (1) {K}.
(PSE 49 31, 43) {(Michael Moshel Memo pp. 18-39).

Michael Moshel claims he isg only rcsponsible for the
Fourth Telivery not both Fourth and Fiflh Deliveries as
calculated in his PSR, llere, the detendant claims “although hea
was aware of the fifth delivery, such knowledge does not itself
sutfice to hold Michael criminally accountable for the goods
delivered in the shipment.” (Michael Moshel Memo p. 19). He
¢laims that he “had absolutely” no role in arranging for or
executing the Fitth Shipment and was “unaware of the source cof
the cigarcttes”. (Michael Moshel Memo p. 20). Michael Moshel’s
criminal involvement with the Fifth Delivery surpassed mere
knowledge. On Octobker 4, 2002, he and his brother mect with thce
cooperating coconspirator and made arrangements for both the
Fourth and Fifth Shipmenls. (Complaint 4 4£2). During that
videolaped meeting, Michael Moshel reviewed the false shipping
documcnts for bolh shipments cooperator. Those documents Talsely
identified the shipments as “Kitchen Plagstic Containers”.
{(Exnibits 6 and 7). Initially, both shipments were expected to
arrive wilhin three or four days of each other. Michael Moshel
reviewaed the documents and conlirmed the expected dolivery dates
for both counterfeit shipments. He 1s appropriately accountable
for both saipments.

Next, Michael Moshel argues, as does his brother, that

r
the counlerfeif Marlboros in this cass were “inlertor Lo the
genuvinc geods” and as suech, the infringemcent calculation snould
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not e based upon the retail value of genuine Marlboros.

{Michael Moshel Memo p. £27-39). As the government established
above, this argument. lacks merit. Accordingly, as set forth
above, Michael Moshel is appropriatcly accountable for an
intringenent amouni of $2,7113,590 based upon a calculation of the
number of carteons of Marlberos pcr shipment valved at $23.50 per
carton. In reference Lo Lhe value of the cartons, even 1L the
value 1s based on what Michael Moshel stated was tho stroct valuc
per carton ($15.00) (Sse Michael Moshel Deposition p. 8), the
infringement amount would bc 51,349,100.

2. Michael Moshcl’s Cuidelines Calculation

Thne government submits that Michacl Moshel’s CGuidclines
adjusted otfensce lovel is 19, based wpon the following Guidelines
calculation:

Base (Offense Tevel (2ES5.3(a)) a

Plus: Mannfaclure/inmportation of
Intringement items (2B5.3(h) (2)) +2

Infringement amount {(morc than

51 million (2B1.1(L) (1) (J)} t16
Less: Acceptance of responsibility (3R1.7) -3
Mitigating role {(3B1.2 (b)) -2
Glohal disposition (Br2.0)
(See 9 1 herein) =<
Adjusted offense level 19

This level carries a range of imprisconment ot 39 to 27 months,

since the detendant is in Criminal History Category I.

Contrary to the BSR, the government helieves that the
defendant. is entitled Lo a 2 level reduction for a glchal plea
digposition. Also contrary to the PSR, the government would not
assign a 2 level incresse Jor reckless risk of bodily injury,
since the government has ne cvidence that the specific

counterfeit cigarettes in this case contained arsenic. (Esr 9
45) .
3. A Downward Departure TIs Not Warranted

Michael Moshel sccexks a downward departure basced upon

11



alleged exceptional contributions to his commanity, his alleged
atypical conduct in this offense and the infringemsnt amocunt
allegedly overstales lLhe degree of harm. (Michacl Moshel’s Memo
p. A0} .

As shown above, the 2002 Guidelines deem prior good
works as a discouraged basis for departure. U.3.5.G. § SH1.1L1.°
Michael Moshel’s good works with immigrants and his communicy,
whilc commendable, should nol be deemed extracrdinary., Moreover,
his conduct of smuggling counterfeit goods inte this Country 1s
not cenduct which would poriray him as a role model for
tmmigrants. l'o the contrary, such conduct scnds a harmtul
message to Immigrants concerning corrupl business praclices,

Also, unavailing is Michael Moshel’s claim that his
“conduct in this transaclion differed substantially from the
typical trademark countertciter”. {Michael Moshcl's Mcocmo p. BG).
On Octobcr &, 2002, Michael Moshel was recorded discussing Lhe
operalion’s use of the criminal scrvices of the undocrcover agont
who had posed as a corrupt trucking warehouse owner. Michael
Moshel wvolced noe concern about the conspiracy’s usce of such
corrupt scrvicces. He merely complained Lhal Lhe individual was
charging oo mach money for his unlawtul services. This
detfendant kncw that his smuggling and trafficking operation
involved the corruplion and criminal participation of numerous
co-conspirators both inside and outside of this Ccountry.
Clhvicusly, he knew the goods were being smuggled intce the United
States, as he reviewed the falsc invoices on Gcoctober 4, 2002.
Morcover, he exercised exiremely “hands on” conduct during
commission of his ottensc. He supervised the collection of the
Fourth Delivery; used confederates to assist him in his
collecticon of the delivery; verified the number of counterfeit
clgarettes he received; and paid the cooperater for her purporied
corrupt services. Sec¢ Complaint 91 43-53. 7Thus, Michael
Moshel’s conduct was typical of a corrupt counterfolt goods
smuggler and trafficker. He is nobl entitied to o downward
departure for alleged atypical bechavicr or conauct falling
cutsicde the “heartland” of counterlelit tralficking cases.

! In 2003, the Guidelines further cauticned against such
A Dasls Lor a departure by emphasizing that it should occur only
in ‘excepticonal cases” and only i1 the circumstance s present to
an texceptional degree”. U.5.3.G. & SKEZ.0, comment. {(n.3i{c)).
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4., A Guidelines SenLence of Imprisconment. of
Betwoen 30 to 37 Months Is Reasonable

Michael Moshel argues thalt the “unique traits of the
delendant and the offense” justities ¢ non-guidelines non-
custocial sentence., (Michacl Moshel Tetter). He also points to
his guond work in the community and alleged cooperation with
Fnilip Morris in support of his reguesi. for a non-guidelinas
scntenoe.

As shown above, Michael Moskel encaged in a series of
Lypical counterfeil smuggling and trafficking conduct during his
participat.ion in this offcnse. Tuo regard to his allcged
cooperation with Philip Morris, Michacl Moshel o¢laimed in his
disposition Lhat when he purchased the counterfeit cigarcttes, he
“adidn’ L know wheore te sell iL”; “happenled]|” to mest a man “in
the park” who Lrafficked in cilgarettes so Michaei Moshel gavce
this man (whosce name he could not remembor) 120 cases of
cigarcttes without recelving money in advance and this unnamed
man slole the counterfeit Marlbores from him. {(Michael Moshel
beposition pp. 4-11 attached heorcto as Exhibit 8). Clearly, his
thin version of events could be of no import to Philip Morris.

Moreover, his alleged naively 18 in stark contrast to
his conduct captured during this undercover invesligation. As
shown above, Michael Moshcl supervised the collection of the
Fourlh Delivery. He used the services of an assoclate to conduct
counter-siurveillance during his collection of the cigarettes and
he even quickly noliced that cut of 578 cases he collected, 14

cascs were missing. He direcrved Lhe undercover agent to delliwver
Lhe 14 cascs that same day. {(Complaint 99 45-49).

&g shown above, in light of the facts set forlh in 18
U.s.C. & 3L0h3(a), a Guidelincs sentence of 30 fto 26 months
incarceration is rcascnable.
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The govcernmont submits that the Guidelines sentences

sct forth ahove are reasonable for deitcendants Simon Moshel and
Micnael Moshel .

Respectfully subwnilied,

ROSLYHN R. MAUSKOPF
United States Attorncy

By:

Uebra D. Neﬁmén
hssistant U.Z. Attorney
(718) 254 6193

o All Counsel
U.5. Probation
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07:19/2005 TOE 13:52 FQ 20027004
IN THE UNITED STATES DISTRICT COURT , el
FOR THE WESTERN DISTRICT OF TEXAS - ,
EL PASO DIVISION W3 APR IS AMI0: 25
N B L. SRR

UNITED STATES OT AMERICA,

ny

- LEFGTY
Plaintiff,
Y.

CAUSE NO.: EP-03-CR-2294 PRM (13)
DONALD DELAND,

True Name:

DONALD CAMERON DELAND,

Defendant,

L ST L L ol Py AT X LT LY

MOTION FOR DOWNWARD DEPARTURE

Comes now the United States of America, by and through the United States Attorney and
the undersigned Assistant United States Attorney for the Western District of Texas, and moves this
Court {or a downward departure from the applicable sentencing guideline range pursuant to Section
SK1.1 of the Inited States Sentencing Guidelines as well as Title [8, United States Code, Section
3553(e), in the above entitled and numbered cause. As grounds for such motion, the government
states as follows:

1. On January 14, 2005, Defendant Donald Deland pead guilty to Coumt One of the
indictment currendy peading agaionst him in the abave entitled and nurabered cause, charging him
with a viclation of Title 18, United States Code, §§ 371, 545, 2342(2) & 2320(a), namely:
Conspiracy to: Smuggle Cigarettes inte US., Traffic in Contraband Cigarettes and Traffic in
Counterfeit Goods, |

2. Defendant Donald Deland agreed to cooperate with the Government and with special
agents from the U S, linmigration and Customs Enforcement (ICE). Defendant Donald Deland has
been debriefed by ICE special agens.

3. Defendant Donald Deland provided a truthful and complete statement to law enforcement
agents, and fully cooperated and has agreed to continue to fully cooperate in the government's
investigation.

4. Defendant Donald Deland provided, in good faith, such information relating to the
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circumstances surrounding his participation in the crime. Additionally, Defendant Donald Deland
provided information about his co~defendants, including Jorge Abraham. Further, numerous co-
defendants, including Defendant Dounald Deland, cooperated with and assisted the Government, and
as a result of these numerous co-defendants’, including Defondant Donald Deland’s, willingness to
testify against Jorge Abraham, Jorge Abraham expressed his interest to enter a guilty plea in the
charges pending against him and did enter a plea of guilty on December 15, 2004, in the above
entitled and numbered cause.

5. Defendant Donald Deland’s assistance was 1imely in that it occurred at a time that was

still useful to the government.

6. In cxchange for Defendant Donald Deland’s assistance and cooperation the government
- has filed this Monon.

The Government, based on the foregoing, recommends to the Court that Defendant Donald
Deland be awarded a two (2) level downward departure for his substantial assistance,

WHEREFORE, the Goverament respectfully requests thar the Couwrt find that Defendant
Donald Deland has made a good faith effort to provide substantial assistance in the investigation and
prosecutton of the case and depart downward from the applicable sentencing guideline range.

Respectfully submitted,

JOHNNY SUTTON
United States Attorney

e
By: \ f’-f’/ K

wis Gonzélez 4
stant U.S. Attorney
.S, Attormey's Office

Texas Bar No. 08129200
700 E. San Antonio, Suite 2080
El Pasa, Texas 79901
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CERTIFICATE QF SERVICE

Thereby certify that on Apnl 15, 20085, a copy of the foregoing was delivered to Ms. Rebecca
Estrada, 521Texas, El Paso, Texas, 79901 at Facsimilc Number: (915) 533-5835, and to Ms.
Angelica Vega, U.S. Probation Officer, U.8. Probation Office, Federal Building, 5™ Floar, El Paso,

Texas, 79901,
s ] //
By\"" ’b:/ "

09 Luis Gonzalez =
sistant U.S. Attorney
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U.S. Department of Justice

Unlred States Altorney
Western District of New York

Federal Contre F16-843.5700
138 Dalamare Avanue FAX 714-55).8052
Bufnle, Naw York 14202

Aprll 20, 2005

Stephen Garcia, £sq.

Unfted States Attorney's Office
Southarn District of Toxas

700 East San Antonlo

F! Paso, TX 79801

Re: Don Deland

Dear Mr. Garcia:

I understand that Don Deland is fo be sentenced shertly and that you have
requasted an outline of the cooperation he has provided in this district so that coaperation
may be made known to the sentencing judge.

Speclal Agent Steven Dickey of the Bureau of Alcohol, Tobacca, Firearms and
Explostves (BATFE) has told me that on twa recent occasions, Mr. Deland was debriefed
by officers and agents from the local Contfaband Cigarette Diversion Task Foree. inthose
debriefings, Mr. Deland provided information on the following subjects:

. The names of internet clgarette sellers who had closed their
sltes. |
|

. Tha namas of internet dgéreﬁe sellers who remained open

and how they propased to get around the recent credit card
ban, telling the agents the agents that an individual with some
ten (10) offshore accounts linked to U I porn sites would allow
paymen:s to be made to these accounts and then he would
route the funds back to the reservation infernet sites for a fee
{(factoring).

L] Information about a firearms trafficker on the Cattaraugus
Indlan Reservation. '
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Speclal Agent Dickey told me the informatlon Mr. Daland provided “had vaiue” and “merited
further investigation.”

This Information is provided to you tor whatever purpose it may serve, However, it
is to be consldered only as a factua! recitatlon and should in no way be consldered as this
office’s or BATFE's way of advocating & downward departure for Mr. Deland. That is a
deciglon left salaly to your office.

Thank you for your attention tc thls matter. Please feel free to call me with
questions.

Very truly yours,

MICHAEL A. BATTLE
United States Attormeay

W
BY: ANTHONY M. BRUCE

Assistant U.S, Attormey
Strike Force Chief

AMBIlfs




